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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 1191 of 2014
U/s 143/447/323 of I.P.C.

State

-Vs-

               Nozu Hoque Mondal,
                         Md. Fazrul Hoque Mondal, 

   Nur Hossain,
    Bajrul Hoque,

                    Ali Mahammad Mondal,
                  Najirul Hoque Mondal,

                                                                     …..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. Md. N. I. Sarker, Advocate……..............for the accused-persons.

Date of Evidence : - 15-11-18, 18-12-18 & 26-03-19;
Date of S.D : - 06-04-19;
Date of Argument : - 18-04-19;
Date of Judgment    : - 02-05-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 29-03-14

one  Mofassel  Hoque lodged  a  First  Information  Report  before  the

Officer-in-Charge of Dhubri Sadar Police-Station stating that on that day, at

about 2-25 p.m., accused persons mentioned in the ejahar had threatened

him on mobile phone. Thereafter, accused persons, in a body, armed with

dagger,  rod,  stick, etc.  illegally entered into his compound and accused

Nazrul  Hoque assaulted him with an iron rod.  Bacha Baba cut  both his

hands with blade and accused Nozu Sk. struck him with stick. When his

wife came forward to save him then accused Lambu Sk. restrained his wife,

outraged her modesty by tearing her cloth and kicked on her private part.

Accused  Aamrul  Sk.  and  Bechena  Sk.  pulled  hair  of  his  mother  and

grounded her.  Accused persons snatched Rs.  850/-  from his pocket and

threatened him with dire consequences. 
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2. On receipt of Ejahar, the Officer-in-Charge Dhubri of P.S. registered a

case  being  the  Dhubri P.S. case  no.285 of  2014,  u/s

147/148/447/325/324/354/379 of  I.P.C  and launched investigation  of  the

case.  During  the  period  of  investigation  of  the  case,  the  Investigating

Officer visited the place of occurrence, prepared sketch-map of the place of

occurrence and examined witnesses. Sent victims to hospital and collected

medical report of victims. On completion of investigation of the case, A.S.I

Messer  Uddin  Ahmed submitted  charge-sheet  of  the  case  against  the

above named accused persons u/s 143/447/323 of I.P.C.

3. In pursuant to the court process, the above named accused persons

appeared before the Court and they were allowed to go on bail. Copies of

relevant documents were furnished to accused persons. After having heard

both sides and considering the material on record, particulars of offence

u/s 143/447/323 of I.P.C. were read over and explained to accused-persons.

Accused persons pleaded not guilty and claimed to be tried.

4. During trial, prosecution side examined five numbers of witnesses. In

view of the evidence on record, accused were examined and recorded their

statements u/s 313 of Cr PC. The pleas of accused were of total denial and

declined  to  adduce  evidence  in  their  defence. I  heard  arguments  put

forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether  the  accused  persons,  on  29-03-14  at  about  02:25  p.m.,

were of members of an  unlawful assembly, the common object of which

was to attack informant and his family members  and thereby committed

an offence punishable u/s 143 of IPC?

(ii) Whether on the same date, time and place, all the accused persons

committed  criminal  trespass  by  entering into  the  compound belongs to

complainant with intent to commit an offence or to intimidate or insult or

annoy complainant  and his  family  members  and thereby committed  an

offence punishable u/s 447 of IPC?

(iii) Whether  on  the  same  date,  time  and  place,  accused  persons

voluntarily caused hurt to complainant, his wife and mother and thereby

committed an offence punishable u/s 323 of IPC?
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DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Mofassel Hoque, complainant of this case deposing as p.w.1 stated

that  Ext.1  is  his  ejahar  and  Ext.1(1)  is  his  signature.  He  knows

accused-persons.  He stated that about 5 years ago, at about 1 p.m., he

asked accused Nazrul  Hoque to return his  money on phone and Nazrul

Haque called him to meet back side of his house. He went to meet Nazrul

and demanded money. Then accused persons pushed him and assaulted

with stick on his shoulder and back. He raised hue and cry and ran to save

himself.  Accused persons  also  chased him and struck  on his  head with

bamboo stick from behind. He became senseless.  Accused persons also

beat his wife. Later, he discovered himself at Dhubri civil Hospital. He got

13 stitches on his head. He took treatment at hospital for 7 days. When his

father  went  to  lodge  ejahar,  accused  persons  prevented  his  father  and

later,  he lodged this case at Dhubri  Sadar PS.  In  his cross-examination,

p.w.1 stated  that  Nazrul  took Rs.13,000/-  from him as loan.  He did not

mention in his ejahar that accused Nazrul had taken money from him as

loan. He denied that he had stated before police that he was playing 'Dabu'

with accused Nazrul and a quarrel took place for asking money. It is about

half k.m. distance to house of accused from his house. The incident took

place in the backside of his house. His uncle and aunt also live near spot.

He regained his sense at hospital after 2/3 days of the incident. He lodged

this  case  on the day of  incident  itself.  He denied that  he had deposed

falsely. He denied the other suggestions made by the defence counsel on

behalf of accused persons.

7. Joshna Begum (p.w.2) stated that informant is her husband and she

knows the accused persons. The incident took place about 3/ 4 years ago,

at about 2 p.m. and at that time, she was in her house.  She heard hue and

cry  and  went  to  the  place  of  occurrence  (backside  of  her  house).  She

noticed her husband was lying on the ground and sustained injuries on

head  and  leg.  When  she  asked  accused  persons  as  to  why  they  had

assaulted  his  husband  and  then  accused  persons  also  beat  her.  Her

mother-in-law took her husband to Dhubri civil hospital for treatment. Her

husband treated in the hospital for two days and later, lodged this case. In

her  cross-examination,  p.w.2  stated  that  the  incident  took  place  inside
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boundary of their house. She does not know when accused-persons took

money from her husband. She found her husband at the spot in injured

condition. She did not witness accused persons assaulting her husband.

Her husband was talking at the time of shifting him to hospital. No one

came to the place of occurrence at the time of occurrence of the incident.

She denied the suggestions made by the defence counsel  on behalf  of

accused persons.

8. Jamiron Bewa (p.w.3) stated that she knows informant and accused

persons. She stated that about 4 years ago, at about 4 p.m., an altercation

took  place  between  informant  and  accused-persons  due  to  dispute  of

money. Accused-persons took Rs.12,000/- from informant as loan and when

informant went to ask money and then accused persons fractured head of

informant by beating.  Accused persons  also beat  wife of  informant and

informant  hospitalized  for  seven  days  for  treatment.  In  her

cross-examination, p.w.-3 stated that informant is her grandchild. She was

in her house at the time of incident along with 3/ 4 women. She is old

woman. She cannot walk for long time. There are many houses near house

of  informant.  She does not  know regarding money transaction  between

complainant and accused persons. She denied the suggestions made by

the defence counsel on behalf of accused persons. 

9. Aneka  Bibi  (p.w.4)  stated  that  she  knows  informant  and accused

persons.  The incident  took place about  4  years  ago from today and at

about 2 p.m. She stated that when complainant had gone to the house of

accused  persons  for  asking  money  then,  an  altercation  took  place  in

between  them  and  accused  persons  assaulted  complainant.  Accused

persons fractured head of complainant and complainant had to stay for

seven days in the hospital for treatment. They went to the spot hearing

hue  and  cry.  Accused  persons  also  beat  wife  of  complainant.  During

cross-examination, p.w.-4 stated that complainant is her nephew. Accused

persons reside in different places. No one came to the place of occurrence

at  the  time  of  occurrence  of  the  incident.  Accused  are  neigbours  of

complainant.  There are  many houses near the place of occurrence.  The

incident of assault upon complainant had occurred before her reaching at
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the  spot.  She  saw  complainant  lying  on  the  ground.  She  denied  the

suggestions made by the defence counsel on behalf of accused persons.

10. Dr. Arup Kr. Choudhury (p.w.5) stated that on 29-03-2014, he was

working at Dhubri Civil  Hospital as Senior Medical Officer. Today, he has

come to court on receipt of notice. He did not furnish medical report of

victim in this  case.  He also stated that  the signature which is  seen on

medical  report  is  also  not  signed  by  him.  His  cross-examination  was

declined by the defence counsel for the accused-persons.

11. Thus,  from  the  above  discussion  of  evidence  of  prosecution

witnesses,  it  is  come  out  that  p.w.2,  p.w.3  and  p.w.4  did  not  witness

accused  persons  causing  injuries  to  p.w.1.  Of  course,  p.w.2  stated  that

accused persons also assaulted her and pushed on ground. P.w.1, p.w.3 and

p.w.4 did not see accused persons assaulting p.w.2. P.w.1 stated that the

incident  took  place  backyard  of  their  house  and  according  to  p.w.2

incidents occurred inside their compound. P.w.4 heard that accused persons

assaulted p.w.1 when p.w.1 had gone to the house of accused persons for

asking money. The evidence of p.w.3 and p.w.4 shows that they tried to

support  prosecution  case  being  p.w.1  is  their  grand-son  and  nephew

respectively.  As  such,  they  are  not  eye  witnesses  of  the  incident  and

therefore, they are trying to convince court saying left and right of the case

according to their understanding. They said that they had gone to place of

occurrence hearing hue and cry. However, evidence of p.w.2 shows that no

one came to the spot after the incident. We have already observed that

prosecution case is based on evidence of p.w.1 and p.w.2. P.w.2 did not

witness incident of assault upon p.w.1. P.w.2 claimed that accused persons

had assaulted her. But, she did not say about manner of assault upon her

by accused persons and injuries sustained by her. She also did not say that

she had sustained injury on her person. Now, on close scrutiny of evidence

of p.w.1, it is appeared that his evidence is inconsistent, self-contradictory

and finds  no corroboration  from remaining  witnesses  on  some material

point.  We  have  discussed  above  that  p.w.5  did  not  examine  p.w.1  on

29-03-14 at  Dhubri  Civil  Hospital.  According  to  p.w.-5,  he  did  not  issue

medical  report  of  p.w.1  and he also  not  signed on medical  report.  The

medical  report  available  on record  shows that  p.w.1  sustained abrasion
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injury of size 3 CM x 3 CM on dorsal aspect of left hand, bruise on left hand

size 2 CM. x 2 CM and bruise on right leg size 1 CM. x 1 CM. The report also

shows  that  Nurjahan  Bewa was  also  examined  on  that  day  along  with

p.w.1. But, Doctor found no visible injury on her person. Injury sustained by

p.w.1  was  simple  and  caused  by  blunt  weapon.  On  the  other  hand

forwarding letter of O/C Dhubri  PS. shows that he sent Mofajjel  Sk. and

Joshna Begum to hospital  for  treatment.  Medical  report  did not mention

about  examination  of  Joshna Begum and regarding treatment  of  Joshna

Begum. Medical  report  failed to convince Court  for relying it  a piece of

evidence in support of prosecution case. The evidence of p.w.1 also not

inspire  confidence.  He  mentioned  in  Ext.1  that  accused  persons  had

entered into his house (compound) with iron rod,  stick and caused him

injuries by hitting with weapons.  However,  his evidence shows that  the

incident  occurred  when  he  had  gone  to  meet  accused  persons  in  the

backyard of his house. P.w.2 claimed that at the time of shifting p.w.1 to

hospital then, he was talking with them. P.w.2 also did not say that p.w.1

sustained head injury and got 13 stitches on head. So, the fact that p.w.2

became  senseless,  he  sustained  head  injury  and  got  treatment  in  the

hospital for seven days are of exaggeration of facts.  The fact that p.w.2

discovered himself in the hospital and he regained sense after 2/3 days of

occurrence of the incident are also not acceptable. Because, Ext.1 and F.I.R.

shows, p.w.1 lodged ejahar in the police station on 29-03-2014, at about 6

P.M. P.w.2 claimed that the incident took place backyard of  their  house.

There are six members in his family and his uncle and aunt also reside near

his house. Therefore, it can be said that the incident did not take place

adjoining land of p.w.1. If the incident had happened at the adjoining land

of  p.w.1  then  p.w.2  and  his  family  members  including  his  relatives

immediately would have reached the spot and could have rescued p.w.1

from wrath of accused persons. 

12. In view of the above discussion of evidence and observation made

therein,  I  am of  the opinion that  it  is  not  a  safe  case  to hold  accused

persons guilty for  committing offence punishable u/s.  143/447/323 I.P.C.

only on the basis of evidence of p.w1 and p.w.2, which are inconsistent,

contradictory and exaggeration of fact. Prosecution side failed to prove the
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offence  against  the  accused  persons  beyond  all  reasonable  doubt.

Therefore, accused-persons are acquitted from the offence u/s 143/447/323

IPC on benefit of doubt and set at liberty forthwith. Bail  bonds stand in

favour of accused persons are extended for another period of six months in

view of section 437A of Cr PC.

13. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 02nd day of May, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.

   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Mofassel Hoque, (Complainant)

    PW- 2 Joshna Begum,

    PW- 3 Jamiron Bewa,

    PW- 4 Aneka Bibi,

    PW- 5 Dr. Arup Kr. Choudhury,

   

2. PROSECUTION EXHIBITS:- Ext. 1 Ejahar &

       Ext. 1(1) is signature p.w.1.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


